The trans fat ban should be closely modeled after New
One of the primary functions of federal and state government is to protect its citizenry. In the short span of a couple of months in 2008, the Food and Drug Administration ("FDA") hunted down potential food crops that may have caused an outbreak of salmonella, 1 Congress passed amendments to the Foreign Intelligence Service Act to help prevent a terrorist attack on American soil/ and municipal government in Los Angeles enacted a one-year moratorium on fastfood restaurants in impoverished areas of its city. 3 Government responds to problems of all kinds, using broad police powers to validate action in the name of public safety. 4 Often times, government response is more substantial when the. public's health is put in immediate risk. 5 An immediate and severe threat to our health gives government the broadest rationale for action. 6 Yet, if a threat to public health is less immediate and more obscure, resistance to government action is much greater. Why should government hesitate to prevent risks that pose long-term threats to health? With emerging chronic disease epidemics, the inflation of health care costs, the desire to ensure the health and future of America's children, and providing healthier choices for America's food supply, the Indiana General Assembly should ban trans-isomer fatty acids (''trans fats") from all Indiana restaurants to ensure the long-term public health of its constituents. Undoubtedly, critics of a trans fat ban will argue that this form of public health legislation is a paternalistic or ''nannystate" style of governance. To counter this argument, proponents of a trans fat ban must make a doubled-sided argument that is internally inconsistent. That is, proponents must highlight that removing trans fats from restaurants will provide a crucial public health benefit, while simultaneously emphasizing that most Hoosiers will not notice that trans fat has been removed from their favorite restaurant foods.
The latter argument highlights the difficulty of passing public health legislation. If the government begins to regulate something that is seemingly obscure and benign, such as trans fats in restaurant food, critics will react with speculation and claim that there is too much government paternalism interfering with the free market. 7 A trans fat ban conjures the image of Uncle Sam swatting the hand of a restaurant patron from that "oh-so-dangerous" French fry. This hypothetical imagery is an absurd scenario that nearly every American would reject.
The question, however, remains: what role should the government play when it comes to regulating the nation's diet? On one hand, there is an epidemic of chronic disease ravaging the country. 8 Diabetes, heart disease, and even some cancers are more prevalent now than ever before. 9 In addition to an unhealthier population, chronic disease is also burning a hole through American pocketbooks. The nation's weight problem causes "an estimated $69 billion to $117 billion" to be spent every year in obesity-related health problems. 10 On the other hat1d, there is fear that government regulation controlling what restaurants can serve will eventually lead to regulations that may control every aspect of an individual's diet, effectively eliminating free choice. 11 Banning trans fats from restaurants, however, does not remove an existing choice granted to restaurant patrons. Generally, consumers cannot choose to avoid trans fats when eating at a restaurant mainly because restaurants are not statutorily required to post nutritional information. Thus, consumers are not privy to important ingredient information when selecting meals. Recently, however, several cities and states have tried enacting laws that require restaurants to display nutritional information in menus. 12 UNITED STATES 3 (2007) , available at http://www.cdc.gov/nchs/data/hus/hus07.pdf("[I]ncreased longevity is accompanied by increased prevalence of chronic conditions and their associated pain and disability.").
9. !d. ("Of concern for all Americans is the high prevalence of people with unhealthy lifestyles and behaviors, such as insufficient exercise and overweight, which are risk factors for many chronic diseases and disabilities including heart disease, diabetes, hypertension, and back pain.").
10 (2007) , available at http://www.restaurant.org/pdfs/govemment'07 _state _legislative_ summary.pdf ("The [National Restaurant Association] believes that if activists succeed in imposing trans-fat bans, they'll press for regulation of sodium and other ingredients. The Center for Science in the Public Interest has already talked about increased regulation for other foods and beverages, including wine, beer, soda, milk. coffee, sugar, artificial sweeteners, salt, oils and fats, olestra, poultry, meats and cheese.").
12. I d. at 4. (identifYing all states and cities that have proposed, enacted, or have pending attempts, a patron generally must go to great lengths to determine whether they are eating trans fats. Typically, consumers are denied easy access to important nutritional information when eating at restaurants, and are therefore, ipso facto, denied choice. As more Americans eat outside of the home, it is a likely consequence that more trans fats will continue to be consumed, but not because consumers choose to do so. 13 At home, Americans do have a choice. In 2003, the Food and Drug Administration ("FDA") amended its nutritional labeling requirements by mandating the disclosure of trans fat content on food labels. 14 Consumers can now choose whether they want to purchase food that contains trans fat because the information is readily available. The result is a large control-gap between the ability to avoid trans fats at home (via mandated disclosure) and the inability to avoid trans fats while eating in a restaurant.
In light of the hann:ful consequences of trans fats and the appropriate remedial measures discussed above, this Note will examine the proper role government should take to curb consumption ofharmful trans fats by the American population, with a specific focus on Indiana state government. Part IT of this Note will discuss what trans fats are, how they entered into Americas' diet, and their adverse effects on the health of those who consume them. Part ill will examine how various levels of government are regulating trans fats, with a close examination in Part ill( a) on Indiana's current approach to trans fats and New York City's recent ban on trans fats. Part IV will examine the authority and limitations of government when regulating public health, including an analysis of Indiana food regulation cases and an analysis of potential Commerce Clause problems. Part V will examine the various governmental strategies to improve public health and proffer a conclusion as to which method is most persuasive for regulation of trans fats. Lastly, with respect to Indiana, this Note will conclude with the suggestion that the State adopt legislation banning trans fats from all restaurants in Indiana. Trans fat is the common moniker used to refer to a type ''unsaturated fatty acids with at least one double bond in the trans configuration." 15 Most of these fatty acids "are formed during the partial hydrogenation of vegetable oils, a process that converts vegetable oils into semisolid fats for use in margarines, commercial cooking, and manufacturing processes." 16 Some trans fats occur naturally "in meats and dairy products from cows, sheep, and other ruminants; these trans fats are produced by the action of bacteria in the ruminant stomach."17 Data on the health effects of consuming these natural trans fats are limited. Consequently, the health effects of natural trans fats consumption remain relatively unknown when compared to artificial trans fats, 18 -the majority of trans fat intake in food prepared in or with hydrogenated vegetable oil. 19 On the molecular level, trans fatty acids are close cousins of saturated fatty acids. 20 Trans fatty acids derive their name from the double hydrogen bond that exists on the 18-carbon bond chain. 21 The hydrogen bond exists on opposite sides of the chain and cause the typical fatty acid to straighten out and become more rigid. 22 The strong structure of a trans hydrogen bond provides a large amount of stability to the molecule; therefore, the fatty acids are less likely to break down when put under stress,such as heating. 23 Thus, trans fatty acids are used in restaurants because they ''have a long shelflife, their stability during deep-frying, and their semisolidity [sic] which can be customized to enhance the palatability of baked good and sweets . .. 24 In restaurants it is common to "cook and fry with partially hydrogenated oils. Trans fat is [also] found in many pre-fried, baked, and prepared foods served in restaurants. " 25 Pre-fried foods are especially common in restaurants When trans fats first hit the market in 1911, the nutritional impact was unknown. 28 It was not until the 1990's that researchers began to understand the effect of trans fats on the body. 29 Now, more studies are being released on a consistent basis that adds to the growing list of illnesses that trans fats are linked to and/or cause. 30 Unfortunately, because the effects of trans fats are just now being discovered, the public remains confused about the actual danger of trans fats and how to reduce trans fat consumption.
Physiological Effects on the Body
The major risk posed by trans fats is that they "raise low density lipoprotein (LDL or "bad") cholesterol in the blood. An elevated LDL cholesterol increases the risk of developing coronary heart disease (CHD A medical review of several studies examining trans fat intake effects concluded "a 2 percent increase in energy intake from trans fatty acids was associated with a 23 percent increase in the incidence of CHD [coronary heart disease]. " 33 This data, when extrapolated across the general population, means "1 0 to 19 percent of CHD events in the United States could be averted by reducing the intake of trans fat. " 34 Yet another study provides evidence that consumption of trans fats also increases the risk of primary cardiac arrest ("PCA"). This population study showed that increased trans fat consumption was "associated with a modest 1.5-fold increase in risk ofPCA after adjustment for traditional risk factors." 35 
The Unknown Danger
In May of 2003, San Francisco lawyer, Stephen Joseph, responded to these heightened dangers, and filed suit against Kraft/Nabisco seeking an injunction to prevent the company from marketing its "Oreo" cookie to California children until the cookies contained no trans fats. 36 His claim was based on the relatively little public knowledge of trans fats, and the dangers associated with their consumption: "[T]rans fat, is not commonly known to be unsafe ... [t]hat's why trans fat is a far stronger case than tobacco or McDonald's because people know those are dangerous.'m Joseph ultimately dropped the claim because the lawsuit had gained international attention, thus raising public awareness to the dangers of trans fats. 38 In response to this exposure, Kraft/Nabisco promised to rework the nutritional content of the Oreo and have since created a trans-fat free Oreo. 39 Despite similar suits, international media attention, governmental recommendations and nutritional labeling, the general public still remains confused and uneducated about the dangers of trans fats. A recent study conducted by the International Food Information Council revealed "[i]n general, fats are one of the more confusing labeling issues for consumers. ,.40 Even though most con- The American Heart Association performed a similar online study to measure consumer knowledge concerning trans fats, as well as their nutritional behaviors associated with trans fats. 44 The survey found that nearly 84% of the respondents were aware of what trans fats were; "[h]owever [,] close to half of the respondents lacked understanding of the health effects of trans fats.'.4 5 The study also suggests that American eating habits at restaurants are already worse than at home: "[ c ]lose to half of the respondents reported 'never' or 'rarely' ordering a menu item marked as being 'healthy' in some way. '.46 Ignorance of trans fat and its negative health effects only fuels the dangers associated with its consumption. But even knowing what trans fats are, and the health risks therein, consumers still lack the tools necessary to avoid the foods that contain them, especially in restaurants where no nutritional information is posted. Not knowing how to avoid trans fats, combined with unhealthy eating habits associated with eating out, makes trans fats in restaurants particularly dangerous.
III. REMOVING Currently, Indiana has neither passed nor proposed legislation addressing trans fats in restaurants. The only current legislation that even mentions trans fats is Indiana Code 20-26-9, the School Breakfast and Lunch Program regulation:
Sec. 19: "Food and beverage items sold to students; nutritional values" (c) At least fifty percent (50%) of the food items available for sale at a school or on school grounds must qualify as better choice foods and at least fifty percent (50%) of the beverage items available for sale at a school or on school grounds must qualify as better choice beverages. Food and beverage items are subject to the following for purposes ofthis subsection: [Vol. 6:325 School lunches are currently the only form of foodstuffs regulated by the State government to reduce the amount of trans fat consumption. Interestingly, this regulation is seemingly at odds with the U.S. DepartmentofHealth and Human Services recommendation that saturated fat consumption be kept at 10% of the daily caloric intake and that trans fat "consumption [be] as low as possible.'.s 1
Movements promoting a healthy lifestyle in Indiana
The most prevalent health movement in Indiana is Governor Mitch Daniels' initiative for an "IN shape Indiana. " 52 This voluntary program encourages Indiana citizens to create an online account that helps monitor exercise, weight loss, and nutrition. The website's nutritional information mainly consists of links to other nutritional information sites, 53 and includes an on-going question and answer session with a nutritionist. 54 This nutritionist provides relevant information about trans fats, but that information is buried throughout one hundred and seventeen questions listed on the website. 55 As mentioned above, the links to nutrition websites provide important information. Unfortunately, that information has been identified as confusing to most consumers. 56 Additionally, much of the information is tailored to meals and snacks that are prepared at home. No information concerning restaurant food exists on the website.
The Indiana Department ofHealth website lists information about several public health programs, including the aforementioned INshape Indiana program. 57 Information about trans fat is included in a public notice about the "Subway Guy,'' 58 a "National Nutrition Month" quiz,S 9 and a tip-of-the-month that suggests shoppers " [g] processed foods. ,.6o The Indiana General Assembly also released a pamphlet promoting a healthy lifestyle for women that encourages women to "[ c ]boose foods that are low in trans fat, saturated fat and cholesterol. ' .6 1 At a local level, the Marion County Health Department has failed to provide information concerning trans fats to the public. 62 The website does include a fast food restaurant eating guide, entitled "Fast Food Switcheroo," that encourages individuals to eat smaller portions of the food offered or choose different menu items. 63 This guide, however, recommends foods that are high in trans fat, without any mention of the dangers of trans fats. 64 Indiana officials did make small steps when they chose to eliminate a traditional, local source of trans fat from the food landscape in 2008. The Indiana State Fair Advisory Committees removed trans fat from the oils used to cook food at the annual fair. 65 This was a voluntary process, "in which [ 67 The New York Times covered the trans fat ban on its front page, 68 and several other state fairs nationwide-with momentum from Indiana--i"emoved trans fats from their vendors. 69 
B. New York City's Ban on Trans Fats
New York City's highly publicized ban on trans fats was a monumental regulatory move. The ban affected nearly 25,000 food serving establishments that have annual sales of around $11.3 billion. 70 In comparison, Indiana has approximately 11,000 food serving establishments statewide and generates about $8.3 billion in sales. 71 New York City's ban was the first large-scale food regulation based upon dietary information. The ban on trans fat was specifically implemented to improve the health of all New Yorkers. 72 While the ban has drawn criticism, it has been widely imitated throughout the United States and the world. 73 The importance of New York City's ban cannot be overlooked and must be analyzed to determine how the large-scale trans fat ban has been such a success.
Voluntarily Removal ofTrans Fats fails in New York City
The first stage of New York City's ban, the "educational initiative," began in early August 2005. 74 The goal of the educational initiative was to encourage "restaurateurs and food suppliers to voluntarily make an oil change by eliminating partially hydrogenated vegetable oils from the kitchen." 75 The New York City Department of Health and Mental Hygiene ("DOHMH") created the educational initiative in reaction to the FDA's recommendation that trans fat intake be kept as low as possible. 76 Additionally, the DOHMH conducted a survey and found that "30% of [New York City] restaurants used oils or fats known to contain partially hydrogenated vegetable oil for cooking or frying, or in spreads, such as margarine.'m The educational initiative used several forms of media to spread information about trans fats and tips for how to "clear your kitchen of trans fats." 78 sent to "20,000 restaurants and 14,000 supermarkets and food suppliers." 79 Additional information was made available on the OOHMH' s website and through a phone hot line. 80 The campaign strategy is interesting because the DOHMH did not just spread information about the health dangers of trans fat, but it also focused on helping restaurants to identify what products contained trans fats and how to replace them. 81 The OOHMH used a supportive and practical approach, as opposed to fear-based tactics designed to scare restaurants into trans fat replacement.
The Shift to a Mandatory Ban on Trans Fats
The educational initiative, however, was only backed by a voluntarily trans fat removal program. 82 After one year, additional OOHMH surveys determined trans fat ''use remained common and [did] not decline substantially despite the Trans Fat Education Campaign." 83 In response to the sluggish voluntary response to the educational campaign, the OOHMH enacted the mandatory trans fat ban. The DOHMH amended the New York City Health Code concerning Food Preparation and Enforcement to include: "No foods containing artificial trans fat, as defined in this section, shall be stored, distributed, held for service, used in P!':faration of any menu item or served in any food service establishment ... .' The regulation was a two-part ban that that also managed to take transition costs into consideration.
The first phase of enforcement began on July 1, 2007. 85 This limited the ban to "oils, shortenings and margarines containing artificial trans fat that are used for frying or in spreads. " 86 The second phase began on July 1, 2008 and affects "oils or shortenings used for deep frying of yeast dough or cake batter, and all other foods containing artificial trans fat.'.s 7 2008's interim was designed to give bakeries an additional year to develop methods to remove trans fat from their kitchens. 88 prepared in the kitchen of a restaurant and is inapplicable "to food served in the manufacturer's original, sealed packaging, such as a package of crackers or a bag of potato chips. " 89 Inspection of restaurants for use of trans fats is now included in the normal restaurant inspection by the DOHMH. 90 Restaurants are required to keep food labels for products until that product is completely used up. 91 If inspectors discover food that contains more than 0.5 grams of trans fat per serving, the restaurant will be cited for violations. 92 These violations, however, are not counted against restaurants' overall "inspection score." 93 The violations typically amount to fines, ranging from $200 to $2000. 94 A three-month grace period where no fmes were levied was included at the beginning of the first-phase of the ban. 95
But, Is it Working?
At publication, the ban has been in full effect for a full two years. Reports claim that it has been effective in the elimination of trans fats from restaurants. In September of2007, the DOHMH announced, "[s ]orne 94% of the more than 3,300 restaurants inspected between July 1 and September 1 had switched to spreads and oils containing zero grams of artificial trans fat. " 96 Another independent study conducted in August of2007, however, revealed that three of the biggest fast food chains were still serving french fries with trans fat content that was nearly six times the allowable amount. 97 More evidence will have to be collected to determine whether the trans fat ban is effective in removing a significant portion of trans fat from the diets of most New York City citizens. As of now, studies are suggesting contradictory answers.
N. GOVERNMENT Even though public health regulations are an important element to ensuring the continuity of the country, Gostin's four possibilities highlight the ease to with which people can, and will, ignore and discredit the importance of public health and welfare. This theory may also provide a glimpse into the rationale behind why existing public health laws, such as helmet laws, seatbelt laws, and smoking bans, are often met with opposition in the form of litigation. 102 While governmental mandates banning trans fats have so far been successful at the city and county level, opposition at the state level may increase due to any of these four possibilities. Hence, it is imperative to look at other recent public health measures in Indiana to determine the level of opposition that could impede the Indiana General Assembly from implementing a trans fat ban.
Running contrary to the public opinion of health regulations is the large amount of deference courts generally give the Government when reviewing public health laws. Justice Harlan explained the need for this deference in the seminal case, Jacobson v. Massachusetts, as a balance between individual liberty and the need for public safety, since it is "a fundamental principle that 'persons and property are subjected to all kinds of restraints and burdens in order to secure the general comfort, health, and prosperity of the state .... " 103 The development of judicial standards from this foundation has created the legal atmosphere in which "[s ]tates are generally :free to provide greater protection than are required by the United States Constitution or individual state constitutions. " 104 The high level of deference that states receive from courts indicates that any legal challenge to a state's trans fat ban will not be successful.
A. Indiana's Authority to Regulate Food Establishments
The regulatory authority behind Indiana's food establishment law is rooted in the traditional police powers of the state. 105 Accordingly, the Indiana legislature is afforded a large amount of deference when regulating food for the welfare of its citizens:
[I]fthe Legislature oflndiana in the reasonable exercise of its police power, and for the welfare of its citizens, condemns as an adulteration the use ofbenzoate of soda in the preparation of articles of food, then, in the absence of a general acceptance of the proposition by the scientific world that such is not the case, there can Due to the large amount of deference given to the State, restaurants are heavily regulated in Indiana. Most of the regulations were originally adopted to meet the standards of the Uniform Federal Drug and Cosmetic Act 107 and to "safeguard the public health." 108 Additionally, the Indiana Code gives the State Department of Health power to establish rules .. for the efficient enforcement" of the sanitary requirements forrestaurants. 109 Restaurateurs must comply with the extensive and detailed list of regulations established by the administrative code. 110 Each provision of this list was implemented underneath the umbrella of public health.
Indiana case law reviewing the authority of the State to promulgate regulations is dated and fairly limited .. The cases, however, provide the basis for future regulatory schemes that are an inherent part of the State's police power.
Curtice Bros. Co. v. Barnard
Curtice Brothers v. Barnard, a decision by the Seventh Circuit Court of Appeals, challenged an Indiana law that banned the use and sale of soda benzoate and subsequently gave authority to criminally prosecute those who sold it. 111 The plaintiffs/appellants challenged the law under several legal theories, most notably the Fourteenth Amendment of the Federal Constitution. 112 The law challenged was a broad regulation that prevented the use of additives in food unless the State Board of Health had previously approved them. 113 The Fourteenth Amendment challenge required the court to apply a balancing test between the interests of the individual and the State's interest in 106 promoting public health. 114 The court held the law constitutional because the State of Indiana was reasonably applying its police powers when it created the law. 115 The court found that the individual interest companies had in using soda benzoate was weaker than the interest in promoting the public welfare of Indiana citizens. In issuing such a holding, the court applied a "reasonable basis" test in analyzing the law while giving a great deal of deference to the legislature.ll6
The appellants' complaint argued that the Indiana Constitution prohibited the application of the State Board ofHealth law because it allowed officials ''to distinguish as between harmless preservatives, pennitting the use of some and prohibiting the use of others arbitrarily." 117 The court rejected this interpretation and determined that the statute limited the State Board ofHealth ''to ascertain and declare what is a harmless preservative, and that it is not authorized thereby to exclude the use of any preservative which it finds to be hannless." 118 The court found that the law did not grant arbitrary power to the State Board of Health and upheld the law. 119 Despite its age, Curtice remains a key case because of the role deference was given with respect to the legislature and its scientific findings. The court admitted that the scientific community had not yet come to a consensus as to whether soda benzoate was harmfu1. 120 The uncertainty surrounding the hazards of using soda benzoate, however, did not impair the legislature from regulating its use. 121 Thus, it was the burden of the appellant, and not the State, to prove that soda benzoate was safe and not the State to prove it was harmfu1. 122 The court's ruling established a large base from which the legislature is allowed to regulate food. Even without certain scientific evidence, the legislature is allowed to regulate food because the State has such an invested interest in the public health. Control Board (the "Board") to regulate quality of milk production and ensure price stability. 125 The Board had the authority to issue penalties to those who violated the emergency provisions. 126 The plaintiffs in Albert appealed a penalty imposed for "engag [ing] in the business of milk dealer, processer, distributorproducer, and distributing broker of milk without paying the license fee imposed, and without obtaining a license!' 127 The plaintiffs' chief complaint challenged the constitutionality of the Milk Control Act underneath Article 1, section 1 of the Indiana Constitution, arguing the Act violated their "Natural Rights." 128 The court analyzed the constitutional challenge on the basis of the state's police power, reasoning "[i]f the act in question properly comes within the police power of the state, then it is not in violation of said article and section. " 129 The court determined that Indiana was properly exercising its police powers over milk considering the long-standing history of state-based milk regulation, accompanied by the fact that nearly every other state also regulated milk. 130 The court held that the state could properly exercise its police power ''to require that milk for human consumption be wholesome and healthfttl." 131 The court also juxtaposed the rights of the individual compared to the rights of the public at large. 132 The individual right invoked by the plaintiffs was trumped by the public's right, ''through the Legislature, to regulate [milk] for the benefit of the common interest of all." 133 The public's interest was based on milk's "direct relation to public health and the general welfare of the people." 134 As a result of this public interest, the plaintiffs had to conform their business practices to meet the standards and license qualifications set forth by the State. 135 The Albert opinion sets the bar for state regulation of the food supply and may possibly be interpreted as superseding any individual interest-so long as the State is regulating under the scope of the traditional police powers and the matter being regulated has a connection to health and welfare of the public.
B. Commerce Clause Limitations
A statewide ban on trans fats raises a potential conflict between federal authority and state police powers underneath the Commerce Clause. 136 139 A statewide trans fat ban also raises federal preemption concerns because the federal government has enacted regulation concerning trans fat. On July 9, 2003 the FDA enacted a new food labeling regulation that required food manufactures to include information about the trans fat content of all labeled foods. 140 The Nutrition Labeling of Food rule, 141 requires that any foods with more than 0.5 grams of trans fat include the number of grams of trans fat on the nutrition label. 142 This rule is the only federal action that regulates anything related to trans fat. The FDA's action is limited to nutritional labeling and does not preempt state action from regulating trans fats with other measures.
Dormant Commerce Clause Limitations
The Commerce Clause authority has well-established standards "framed upon the theory that the peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not division. " 143 is at odds with the purposes of a state's inherent police powers. 145 In particular, the Dormant Commerce Clause doctrine restricts the states' ability to regulate even in the absence of federal regulation. 146 A state enacting regulations to protect their citizens must pass one of two tests. If a state regulation is facially discriminatory or discriminatory in its effect ''the burden falls on the State to justify [the regulation] both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake." 147 The second test, derived from Pike v. Broce Church, Inc., 148 applies to state regulations that are applied "evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental ... " 149 The Pike test only invalidates a state regulation if its application imposes a burden that is "clearly excessive in relation to the putative local benefits. " 150
It is unlikely that a court would apply the first test to a trans fat ban. 151 A correctly written trans fat ban would not be facially discriminatory because it would theoretically apply to both local and national restaurants. Nor would a trans fat ban be discriminatory in effect because both local and national restaurant chains would have similar burdens to modify their operations. 152 Thus, courts would likely use the Pike test to determine whether a trans fat ban violates the Dormant Commerce Clause.
The Pike test is designed to balance the burden and the benefit of a state regulation to determine if the regulation is actually worth the costs it imposes.153 As already noted, a trans fat ban would apply evenhandedly to all restaurants in Indiana. There may, however, be a question of whether the burden of a trans fat ban is too heavy in comparison to the benefits it provides. 154
This ban would no doubt be a regulation designed to promote the health 154. U.S. v. Lopez, 514 U.S. 549, 580 (1995) (J. Kennedy concuning) ("Distinguishing between regulations that do place an undue burden on interstate commerce and regulations that do not depends upon delicate judgments"). of the public. Typically, courts give broad discretion to public health and safety laws when applying analyses of the Dormant Commerce Clause. 155 However, no bright line test exists to clearly define when a burden becomes so heavy it outweighs the interests of public health and safety. 156 The Supreme Court has upheld public health and safety laws such as a state regulation requiring imported meat be disease-free certified, 157 a statewide ban on the sale of milk in plastic containers, 158 and a waste flow control ordinance that significantly increases recycling. 159 The Court's analysis in these cases focused on the benefits that these regulations provided, with little discussion on the burdens imposed.160 On the other end of the Pike balancing test, the Court has invalidated a state law that limited truck length on local highways 161 and a state law that required trucks to use a specific style of mudguards. 162 In both cases, the Court used a cost-benefit method of analysis to determine whether the burden imposed on interstate commerce was too high. 163 If the Court determines a state regulation provided a substantial or vital benefit to the public's health or safety, it is unlikely to overturn the regulation no matter how burdensome the regulation may be. 164 Conversely, if the Court finds that the state regulation is not very beneficial, even a minimal burden may invalidate the state regulation. 165 Thus, it is important for the State to emphas- 156. See generally Fox, supra note 153, at 177 (discussing 1he practical eft'ect of evaluating state benefits underneath the Pike balancing test).
157. Mintz v. Barber, 289 U.S. 346 (1933)(upholdingtheregulation because it allowed other states to certify meat without placing a complete ban on out-of-state meat).
158. Minn. v. CloverLeafCreameryCo.,449U.S.456(1981)(upholdingaMinnesotaban on plastic milk: jug containers because the regulation was designed to increase resource conservation).
159. UnitedHaulersAss'n,Inc. v. Oneida-HedrimerSolid WasteMgmt.Auth., 127 S.Ct. 1786 (2007) (upholding a New York solid waste regulation that required all trash be routed 1hrough a locally owned facility because it increased recycling).
160. See Mintz, 289 U.S. at 359 (reasoning that the meat certification ''was promulgated in good fhllh and is appropriate for 1he prevention of further spread of 1he disease among dairy cattle and to safeguard public heallh. It cannot be maintained 1herefore 1hat 1he order so unnecessarily burdens interstate transportation as to contravene 1he commerce clause").
161. Kassel v. Consol. Freightways Corp., 450 U.S. 662 (1981) (holding that Iowa's ban on trucks longer than sixty feet imposed a burden on interstate commerce that outweighed any public safety 1he ban provided).
162. Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520 (1959) (holding that Illinois' curved mudguard requirement did not provide a substantial public safety benefit to justify 1he large burden on interstate commerce).
163. C.f id at 525-27 (The Bibb Court asserted that cost of the safety regulation is not the only tool of analysis. The Court also examined the delay that 1he regulations could impose on interstate truck traffic. Delay in commercial traffic, however, is another way of analyzing the cost of 1he Illinois regulation because 'time is money. ') 164. ize the benefit of a public health regulation. Courts are more likely to presume the regulation is valid if the benefits are substantial, rather than trying to attempt to minimize the burdens. The latter argument is less likely to be successful.
In the context of trans fats, it is likely that a court would hold that the benefit of the ban outweighs the burden. Several studies have shown a dramatic increase in coronary heart disease is connected to just a small increase in consumption of trans fats. 166 Removing trans fats could potentially save the lives of thousands of Hoosiers every year. 167 A statewide trans fat ban would also raise awareness about the dangers of eating trans fats and encourage healthier eating habits. These benefits, however, are somewhat speculative. While studies have proven the dangers of trans fats, eliminating them from restaurants will not completely remove trans fats from American diets. 168 The health benefits of banning trans fats in restaurants could be nullified if individuals begin consuming more at home. This is an unlikely scenario because more and more food manufacturers are removing trans fats from their products. 169 Nonetheless, removing trans fats completely from a major source of Indiana citizens' diets is a legitimate and important public health interest of the state that could help save and improve lives.
The burden imposed by a trans fat ban is not oppressive. It forces private business owners to switch from products containing trans fats, but this is typically an easy and low cost move. 170 Additionally, several alternative products exist that easily replace trans fats in the kitchen, giving more flexibility to restaurant owners to decide how to remove trans fats. 171 Furthermore, some law and economic experts have crudely analyzed the cost-benefit of a trans fat ban and have determined the New York City ban is benefit positive. 172 It is possible INDIANA HEAL1H LAW REviEW [Vol. 6:325 that a trans fat ban could cause disruptions in the food distribution industry as restaurants shift to healthier oils, but no major problems have been reported since New York City enacted its ban. The economic impact that a trans fat ban in Indiana would have on interstate commerce is beyond the scope of this Note, but it is likely that any burden would be temporary. 173 An Indiana ban on trans fat is likely to pass a Dormant Commerce Clause challenge. Not only would a trans fat ban not discriminate against interstate commerce, it would also provide a substantial public health benefit to all Indiana residents.
The FDA has not preempted state and local government bans on trans fats
Preemption of state action can occur when the federal government acts expressly to do so or through implied action. 174 Generally, food regulation is a joint venture between state and federal governments. 175 Regulation of domestic food is a traditional state police power. 176 Therefore, preemption of a state trans fat ban only occurs if the federal government has enacted regulations specifically addressing trans fats.
The only federal regulation addressing trans fats is 21 C.F.R § 101.9. 177 Section 101.9 does not expressly preempt state action to regulate trans fats in general because the express preemption provision in Section 403A of the National Unifonn Nutritional Labeling Act only limits state action with regard to food labeling standards. 178 Therefore, § 101.9 can only preempt state action if it does so implicitly.
Implied preemption may happen if federal action is so complete that it "[occupies an] entire field of regulation and has thereby 'left no room for states to supplement' federal law ... ty over the content of food generally or the use of trans fats specifically. thennore, a trans fat ban does nothing to make complying with § 101.9 impossible. A trans fat ban regulates food preparation and in no way interferes with federal labeling requirements. Similarly, a trans fat ban would do nothing to hinder the Congressional purpose behind § 101.9. 180 Additionally, the FDA has determined that § 101.9 only preempts state action "from imposing any nutritional labeling requirements for trans fat that are not identical to those required by this rule." 181 Thus, a statewide trans fat ban does not have potential conflicts with any other federal regulation. Unless the federal government enacts regulations in the future with regard to trans fats, a statewide trans fat ban will be a proper exercise of a state's traditional police powers.
V. RECOMMENDATION TIIAT INDIANA REMOVES TRANS FATS FROM

RESTAURANTS
Indiana has an opportunity to help improve the health of Hoosiers significantly without drastically increasing the state budget or entering uninvited into the personal habits of its citizens. The proper legal authority exists to take action; the only barrier that remains is public opinion. As discussed previously, overcoming the four common oppositions to gublic support for public health action tends to be the highest hurdle to clear. 1 Choosing the right method for policy implementation can help combat those obstacles.
A. Public Health Regulatory Options
The Government's job to promote health on the public scale is a difficult balancing act, with "complex tradeoffs between individual and collected interest."183 Lawrence Gostin argues that government has "at least seven different models for legal intervention designed to prevent injury, and disease, encourage healthful behaviors, and generally promote the public's health. " 184 The seven models are: (1) General tax powers, (2) Information Campaigns, (3) Altering physical living environments, (4) Altering Socio-Economic Environment, (5) Direct Regulation, (6) Tort System, (7) Deregulation. 185 burdens in a variety of ways, allowing for different problems to be met with answers that fit closely to the issues at hand. Regulating trans fats in restaurants presents a unique intersection of individual and business interests. Any law passed by Indiana attempting to regulate Hoosier's diets would face the challenge of either of the two main legal hurdles to any public health law. 186 The law, however, would also affect business operations and food preparation methods in restaurants. 187 Any legislative action will likely produce strong opposition from restaurant owners based on the "culture of individualism." 188 Therefore, when dealing with the trans fat problem, it is crucial to choose the appropriate method of action to maximize health benefits while generating support for a bill that may be perceived as personally and commercially intrusive. Any legislation adopted should focus on meeting both of these broad goals.
Taxing is not the answer
The typical government model of"impos[ing] excise taxes in order toreduce the demand for 'demerit goods' that are harmful to health [such as] (tobacco)" would be hard to apply to trans fats. 189 Tobacco is a distinct product that is taxed separately when it is sold to consumers to reduce demand. 190 Taxing trans fats, however, would be difficult because they are just one ingredient out of several ingredients found in most food products. Therefore, the effect of reducing demand may be watered down because the tax on trans fat is perceived as a tax on food in general, and not just on one distinct harmful product.
Other questions arise as to how a tax such as this should be applied in food establishments. Should a restaurant have to a pay a tax on food that is prefried in oil that contains trans fats? Should food with more trans fat be taxed higher or should there be a flat tax for all foods with trans fats? Should food that is taxed be easily identifiable or should it just cost more without any identification? Any new taxation presents challenges in how it should be implemented. These specific concerns surrounding a trans fat tax, however, present large roadblocks to the ultimate goal of any trans fat legislation: eliminating its consumption. Adding an additional5% or even 200/o tax on food with trans fats seems futile. If french fries that nonnally cost $1.00 are increased to $1.05 or $1.20, would that really stop consumption? A tax would have to substantially increase the price of a trans fat food item for it to be an effective deterrence.
Increasing taxes or adding a new tax is typically politically unpopular. Garnering support from constituents and other members of a legislative body may prove to be difficult. 191 
Altering physical and socio-economic environments is too costly and does not directly address the problem of trans fats
Regulations adopted under these methods are hard to tailor specifically to the problem of trans fats. Laws made and enforced to alter physical and socioeconomic environments enact large-scale projects that are expensive and time consuming. 192 Changing the layout of a city neighborhood or using zoning laws to provide a better opportunity for individuals to lead healthy lifestyles serve as a good long-term solution to America's health problem. 193 These policies, however, do not provide a direct solution to the problem of trans fats. Using this form ofhealth regulation would be an ineffective way to limit exposure to trans fats because the results can be gradual, indirect, and expensive.
Litigation against Restaurants would not be effective
Litigation against major food manufactures for the use of trans fats has been effective. 194 • Most of the lawsuits, however, have been based on hiding the ball from the public, or misleading the public into thinking that trans fats had been eliminated. 195 Although these lawsuits have led several large food manufacturers to remove trans fats from their products, 196 initiating litigation to remove trans fats from restaurants may be inefficient and ineffective.
Restaurants have already secured protection from obesity lawsuits. Individuals who attempted to sue McDonalds began to have success in obesitybased lawsuits. 197 In response, several states, including Indiana, have passed a "Cheeseburger bill," which prohibits individuals from suing restaurants on the basis that the restaurants made them obese. 198 Indiana's "Cheeseburger Bill"
191. The recent discussion involving a food and beverage tax increase to help support Indianapolis's Capital Improvement Board emphasizes the difficulty of getting a new food tax passed in Indiana. The plan to increase food and beverage tax was removed from the plan due to pressure from the public and the restaurant industry. See Mary Beth Schneider, CIB Plan met specifically grants immunity to food establishments from civil liability arising from a claim concerning:
(1) weight gain; (2) obesity; (3) a health condition associated with weight gain or obesity; or (4) a generally known condition:
(A) allegedly caused by; or (B) allegedly likely to result from; the long term consumption of food or beverages. 199
The "Cheeseburger Bill" likely eliminates any chance that an individual could actually bring a lawsuit against a restaurant for causing heart disease related to the consumption of trans fats. Heart conditions would likely fall under the heading of a "generally known condition." There is, however, a potential argument that it is not generally known that long-term consumption of trans fats causes heart disease. 200 Even if a trans fat lawsuit against a food establishment was allowed, the chances of winning a tort-based claim against a restaurant for causing an individual's heart problems are extremely low. How could an individual prove a restaurant serving trans fats was the most significant cause of a single cardiac disease event? Would the individual's genetic history come into play? Did the individual choose healthy items off the menu? There are numerous other significant variables that come into play when trying to connect an individual's consumption of trans fats to heart disease. This is not to say that this type of litigation would never be possible, but using the tort system is not the most efficient or effective way to remove trans fats from a restaurant's kitchen.
B. Indiana's Solution to Trans Fat
Indiana's approach to trans fat should be a combination ofboth an information campaign and direct regulation. Using both strategies maximizes the benefit that the public can receive from a trans fat ban. New York City's ban of trans fats serves as an effective model to exemplify the steps Indiana must take. For instance, New York City's informational campaign and year-long volunteer removal program did not have a major impact in decreasing trans fat use in restaurants;201 however, the campaign did help educate and inform New York city residents about the dangers of trans fats. 202 The year-long campaign. however, did place trans fat awareness at the forefront of media attention and exposed the public to valuable health information. 203 Indiana legislators must craft legislation that both limits Hoosier's exposure to trans fats in restaurants and also educates citizens to help them make healthy choices at home.
Why use direct regulation?
Use of direct regulation to address public health issues can be controversial. Several "[i]nfluential economic theories (e.g.laissez-faire and, more recently, a market economy) favor open competition and the undeterred entrepreneur." 204 Regulation is often seen as an impediment to a flourishing market economy because it limits the freedom of the individual. This is the very notion of which Lochner v. New York was based. 205 The Lochner Court used the Due Process Clause of the Fourteenth Amendment in an attempt to protect the individual's freedom to contract. 206 The same economically conservative Supreme Court, however, also authored the opinion inJacobson. 201 Even in a time when the Court was tepid about government regulations potentially limiting individual freedoms, public health was exempt from a tougher level of scrutiny.208 That exception has grown over the years and regulatory action directly related to public health has been given wide latitude by the American judicial system. 209 Indiana courts have also given wide latitude to the State when regulating food for the public health. 210 It is clear that the Indiana General Assembly has the legal authority to enact a statewide ban of trans fats in restaurants.2 11 Additionally, any subsequent legal challenge would likely fail due to the large amount of deference that courts traditionally give states when the regulation concerns the state's traditional police powers.
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Model a trans fat ban after New York City's ban
Indiana should adopt a statewide trans fat ban that closely resembles New York City's ban. The New York. City ban provides a good model that would allow the Indiana General Assembly members to craft comprehensive legislation. Initially, the ban should include a trial period, much like in New York City. 212 Allot restaurant owners and chefs time to adjust to the new rules without facing penalties, but make sure that health inspections include checks on trans fat use. 213 This will encourage compliance without exposing Indiana to unnecessary lawsuits due to assessing penalties. The grace period should also include a statewide education campaign about trans fats, their dangers, why Indiana decided to ban trans fats from restaurants, and what Indiana residents should expect. 214 Education is especially crucial because Indiana currently lacks any substantive health information that comes from the local government. 215 Furthermore, education may also increase public support for the trans fat ban and thus reduce the risk of lawsuits. The grace period should not last longer than a year and the educational campaign about the dangers of trans fats should be adopted into regular health information produced by Indiana • s state and local government institutions.
A legislative decision to enact the trans fat ban would have to be written to amend the Indiana Administrative Code. 216 These amendments would include the definitions, procedures, limitations, and penalties related to the trans fat ban. The mandatory trans fat ban should expressly prohibit any foods that contain more than 0.5 grams of trans fat per serving :from being "stored, distributed, held for service, used in preparation of any menu item or served in any food service establishment.'.2 17 It is important to define what it means for a food to contain trans fats because the FDA allows food manufacturers to include up to 0.5 grams of trans fats and still claim that there are zero grams of trans fats. 218 Additionally, the trans fat ban should include requirements for food establishments to keep and store nutritionallabels. 219 Penalties for violat-ing the trans fat ban should also be detailed; however, the penalties may have to be included in a separate section of the Indiana Administrative Code. 220 VI. CONCLUSION Enacting a trans fat ban statewide in Indiana is going to be met with opposition. Individuals who see the ban as a paternalistic form of government will criticize the ban for infringing on their constitutional rights, whereas, others will argue the Government is impeding on the free market. The criticisms should be listened to and not overlooked; however, it is important to remember that the State does have the legal authority to enact a trans fat ban. When debating a trans fat ban, Indiana legislators do not have to choose between improving the health of Hoosiers or avoiding the label of a ''Nanny,. state. Instead. the proper way to frame the debate is a choice between improving the health of Hoosiers or upholding a commercial interest to use a harmful product. Despite public resistance to public health regulations, Indiana should take the bold leap and enact the ban to take an active part in improving the health and welfare of Indiana citizens. Removing trans fats is not the cure-all remedy to our health problems, but rather a starting point for Indiana to take an active role in battling the epidemic of chronic disease.
